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OPINION

In this capital case the appellant, Henry Eugene Hodges, appeals the judgment of the
Davidson County Criminal Court denying his petition for post-conviction relief. In 1992, the



appellant entered guilty pless to first degree premeditated murder' and especially aggravated
robbery.? At a subsequent sentencing hearing, the jury found the presence of three aggravating
circumstances and imposed a sentence of death by electrocution® for the first degree murder
conviction. The appellant's conviction and sentence were affirmed on direct appeal by the
Tennessee Supreme Court. See State v. Hodges, 944 S.\W.2d 346 (Tenn.), cert. denied, 522 U.S.
999, 118 S.Ct. 567 (1997).

On December 11, 1997, the appellant filed apro se petition for post-conviction relief. The
court appointed counsel and amended petitionswerefiledon March 24, 1998, and on June 11, 1998.
A hearing was held on January 20, 1999. On February 8, 1999, the post-conviction court entered
an order denying the appellant post-conviction relief.

On appeal, the appellant raises thefollowing issues:
|. Whether the gopellant received the effective assistance of counsel;®

[1. Whether the post-conviction court’ sdenial of fundsfor expert servicesimpinged
upon the appellant’ s constitutional rights;

[11. Whether the appellant’ s constitutional right to due processwasviolated by the
post-conviction court’ s refusal to bifurcate the evidentiary hearing; and

1The appellant entered guilty pleas to both premeditated murder and felony murder. The court merged the
pleas into one count of first degree premeditated murder.

2Although not at issue in this appeal, a sentence of forty years was imposed for the conviction of especially
aggravated robbery. Thissentence wasordered to beserved consecutive to the death penalty.

3Effective July 1, 1999, Tenn. Code Ann. 8 40-23-114 wasamended to permit “[a]ny person who commits an
offense priorto January 1,1999, for which auch personis sentenced to the punishment of death may elect to be executed
by lethal injection by signing awritten waiver waiving the right to be executed by the method of execution in effect at
the time the offense was com mitted.”

4Specifi cally,thejury found (1)the appellant hasprevious convictions for violentfelonies; (2) that the murder
was especially “heinous, atrocious or cruel;” and (3) the murder was committed while appellant was engaged in the
commission of arobbery. Tenn. Code Ann. § 39-13-204(i)(2), (i)(5), and (i)(7) (1991).

5Within this general challenge, the appellant presentsfour specific allegations of ineffectiveness: (1) counsel
wasineffectivefor failing toinvestigate, identify and chall enge the State’ s proof asto aggravator (i)(5); (2) counsel was
ineffective for failing to challenge fingerprint evidence; (3) counsel was ineffective by making a “hasty” decision to
enter the guilty plea; (4) counsel wasineffective, per se, because of the systemic deficienciesin the State of Tennessee’s
indigent defense sy stem; and (5) counsel was ineffective for failing to conduct a competent mitigation investigation,
adopting a mitigation theory not based on adequate investigation and failing to develop additional mitigation themes.
Each allegation will be discussed infra.
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V. Whether the errors and omissions identified in claims 1 through 20 of the
Verified Amended Petition for Post-Conviction, either individually or cumulatively,
violated the appdlant’s constitutional rights.®

After review of the record before this court, we affirm the post-conviction court’ s denial of
relief.

Background

In 1990, the twenty-four-year old appellant and hisfifteen-year-old girlfriend, TrinaBrown,
were living with the appellant's brother in Smyrnawhen they decided to moveto Florida.” In order
to finance the move, the appellant, who on occasion engaged in homosexual prostitution advanced
the plan, that hewould rob and kill the next person who propositioned him. The appellant discussed
with his girlfriend how the crimes would be carried out.

On the night of May 14, 1990, the appellant and Miss Brown went to Centennial Park in
Nashvillein furtheranceof their plan. Thevictim, Ronald Basset, approached the appellant and the

6These claims are identified in the “petition” as follows:
Claim I: Ineffective assistance of counsel at the guilt stage;
Claim II: Ineffective assistance of counsel at the sntencing stage;
Claim I11: Ineffective assistance of counsel on direct ap peal;
Claim I1V: State’s failure to relinquish Brady material at guilt stage;
Claim V: State’s failure to relinquish Brady material at sentencing stage;
Claim VI: State knowingly used false testimony at sentencing stage;
Claim VII: Involuntary guilty plea;
Claim VIII: Unconstitutional intrusion into defense preparation for sentencing stage;
Claim IX: Denid of jury based on fair cross-section of the community;
Claim X: Unconstitutional restriction of voir dire;
Claim X1: U nconstitutional voir dire rulings;
Claim X 11: State obtained promise from prospective jurorsto do their “duty and obligation;”
Claim XI11: The prosecution engaged in conduct seeking to inflame the jury;
Claim X1V : Unconstitutional denial of expert services;
Claim XV: Unconstitutional predusion of mitigating evidence;
Claim XV |: Unconstitutional sentencing phase instructions;
Claim XV I1: Unconstitutional application of aggrav ating circumstances;
Claim X VIII: Death penalty statute is unconstitutional;
Claim X1X: Denial of rightto allocution; and
Claim XX: Inadequate proportionality review.

7I nview of the fact thatthe appellant pled guilty to first degree murder and neither the transcript of the guilty
plea hearing or the jury sentencing hearing were included in the record, any development of thefacts preceding the
victim’s death is limited. For purposes of background information, we recite those facts contained in our supreme
court’s decision in State v. Hodges, 944 S.W.2d at 349-351.
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two men agreed to go to the victim’sresidence. They left together in the victim’s vehicle. Ten or
fifteen minutes later, Hodges returned to the park on foot. Accompanied by his girlfriend, the
appellant drove his car back to the victim's residence. Upon arriving at the victim's residence, the
appellant advised his girlfriend to remain where she was as he exited the car. The appellant later
returned to the vehicle wearing gloves and asked his girlfriend to come with him into the house.

Upon entering the residence, Miss Brown observed the victim, alive, laying face down on
the bed in his bedroom with a pillow over hishead. The appellant had bound the victim’s feet
together with duct tape and had handcuffed hishands. Whilethevictim lay helplessly, the appellant
and his girlfriend ransacked the house. After obtaining the “ person identification number” of the
victim's automated teller card, the couple took abreak, drank aCoke, and discussed whether to kill
the victim. The appellant's girlfriend told him tokill Bassett so they could not be identified. The
appellant then went into the bedroom and, ignoring the victim's pleas not to kill him, strangled
Bassett to death with anylon rope. MissBrown testified that she heard Bassett moan and make a
choking sound. She stated that it took about five minutes for the victim to die.

After thekilling, the appellant attempted to erase any evidence of his presence by wiping off
variousitemsintheresidence. Hethen turned theair conditioner in the bedroom on high to prevent
deterioration of the body. He and MissBrown |eft the residence, taking the victim'sautomobileand
several items of personal property, including jewelry, agun and aVCR. After withdrawing four
hundred dollars from the victim's bank account, the pair retumed to the home of the appellant's
brother and retired to bed.

Thefollowing day, the appellant |earned that the victim's body had been discovered. Heand
his girlfriend abandoned the victim's car in rural Rutheford County and they drove to Georgain
their own vehicle. The couple were eventually arrested in North Carolina. Personal property
belonging to the victim was found in their possession; the appellant's fingerprints were discovered
inside the victim's residence; and Miss Brown had been video-taped withdrawing money with the
victim's automated teller card.

While incarcerated in the Metro jail pending trial, the appellant provided interviews to a
television reporter admitting to the murders of eight persons including that of Bassett. These
interviews were aired in the Nashville area.

Testifying for the State at the sentencing hearing, Dr. Charles Harlan, the chief medical
examiner for Metropolitan Nashville and Davidson County, confirmed that Bassett had died of
ligature strangulation. Dr. Harlan opined that Bassett would have remained alive and consciousfor
at least three and perhaps as long as five minutes during the strangulation. Harlan also found
abrasions on the victim's wrists consistent with handcuffs.

The State proved that the appellant was previously convicted of armed robbery, attempted
kidnaping and robbery in Hamilton County in 1984. The State also established that the appellant
was convicted of murder in Fulton County, Georgia, in July 1990. The record reveas that the
Georgiahomicide occurred when the appellant and Miss Brown traveled to Atlantaafter murdering
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Bassett. After arriving in Georgia, Hodges made arrangementswith amal eto engagein homosexual
actsfor an agreed price. Hodges accompanied the man to his motel room, but when the man was
unable to pay the agreed price, Hodges murdered him.

At the sentencing hearing the appellant, the appellant’ s mother, his brothers and Dr. Barry
Nurcombe, a child psychiatrist, presented mitigating proof on behalf of the defense. This proof
showed that the appellant was the next-to-youngest of hismother'sfivesons. Hismother and father
were not married. Hisfather was actually married to another woman, but engaged in what one of
the witnesses described as an "irregular union” with the appellant's mother for eighteen years. The
appellant'sfather abused the appel lant's mother and was strict with the appellant's brothers, three of
whom werethe children of another man. The appellant, however, was his father's favorite and was
spoiled. Financial difficultiesforced the family to move about frequently, and the appellant's father
supported the family only sporadically.

Thedefenseintroduced proof to show that Hodges seemed normal until he wastwelveyears
old. At that time, he began to associate with older boys, sniff glue and gasoline, be truant from
school, and run away from home. He also engaged in sexual activitieswith hisyounger brother and
attempted sexual activities with afemale cousin. Due to his behavior, he was placed in ajuvenile
facility in Chattanooga

A substantial portion of the mitigating proof focused upon the appellant’ s sexual abuse by
a stranger when the appellant was twelve years old. According to the appellant, he accepted a
stranger'soffer of aride homewhen hewas playing ashort distance from hishome on Fessler'sLane
in Nashville. Rather than driving Hodges home, the stranger drove Hodges to his home and raped
him. Fearing rejection by his homophobic father and driven by guilt, the appellant told no one of
thisincident until he was arrested in 1990. The appellant contends that this victimizaion became
the catalyst and major contributing cause of his delinquent and later criminal lifestyle.

Dr. Nurcombe testified that, while the appellant suffered from an antisocial personality
disorder, low self-esteem, and substance (marijuana) abuse, the killing was motivated by a
subconsciousdesirefor revengefor the sexual abuseinflicted on himwhenhewastwelve. Thiswas
coupled with Hodges fea that his family might discover that he was engaged in homosexual
prostitution since Miss Brown had told Hodge's sister-in-law shortly before the killing that he was
a homosexual prostitute. The defensealso introduced testimony that Miss Brown dominated and
manipulated the gppellant.

Inrebuttal the Statecalled Dr. JamesKyser, aforensic psychiatrist, and Dr. Leonard Morgan,
aclinical psychologist. Both had examined the appellant and concluded that he suffered from an
antisocial personality disorder. They described personswith thisdisorder ashaving"no conscience,”
being "self centered,” being "notoriously dishonest and untruthful,” and having "very little regard
for the feelings of othersand . .. willing to use any means to get what they want, no matter who
ithurts." Whileacknowledging thecomplicated factorsinvol vedin antisodal personality disorders,
the State's experts discounted the singular importance of the oneincident of alleged sexual abusein



causing the appellant's actions. Dr. Morgan concluded that the appellant "was in compl ete control
of his behavior" and not suffering from mental illness or emotional disturbance.

Post-Conviction Hearing

In a post-conviction proceeding, the appellant must prove the allegations contained in his
petition by clear and convincing evidence. See Tenn. Code Ann. § 40-30-210(f) (1997). Findings
of fact and conclusions of law made by the post-conviction court are given the weight of ajury
verdict, and, this court is bound by those findings unless the evidence contained in the record
preponderates otherwise. Davisv. State 912 SW.2d 689, 697 (Tenn. 1995). This court may not
reweigh or reevaluatetheevidenceor substituteitsinferencesfor those drawn by the post-conviction
court. Additionaly, questions concerning credibility of witnesses and the weight and value to be
given their testimony are for resolution by the post-conviction court. Black v. State, 794 SW.2d
752, 755 (Tenn. Crim. App. 1990).

The above standards are modified when the claim for relief is ineffective assistance of
counsel. In Statev. Burns, 6 S.W.3d 453, 461 (Tenn. 1999), our supreme court held that "[c]ases
that involve mixed questions of law and fact are subject to de novo review." (citing Harriesv. State,
958 S.W.2d 799, 802 (Tenn. Crim. App.), perm. to appeal denied, (Tenn. 1997)). Specificaly, the
supreme court determined that issues involving alleged defident performance of counsel and
possible prejudice to the defense are mixed questions of law and fact. See Burns, 6 SW.3d at 461.
Although we perform ade novo review of theissue, the appellant must still establish hisallegations
by clear and convincing evidence. See Tenn.Code Ann. 8§ 40-30-210(f) (1997).

Evidence Presented at the Post-Conviction Hearing

AttorneysDonald Dawson, Michael Terry and Brock Mahler wereappointed at thetrial level
to represent the gppellant inthiscase. Since hisappointment in 1996, Dawson has held the position
of Post-Conviction Defender for the State of Tennessee and represents capital case petitionersin
state post-conviction and federal habeas corpus proceedings. See Tenn. Code Ann. § 40-30-302 et
seg. (1997). Prior to his appointment, he was in the private practice of law in the areas of
employment discrimination and criminal defense. Dawson al so had previouswork experiencewith
both the federal and state public defender’ s offices He had tried oneother capital case prior tohis
appointment to the appellant’ scase. Dawson stated that he represented the appellant both at thetrial
level and on appeal, although he conceded that he had a minor role in the appeal.

At the time of Dawson’s appointment to this case in February 1991, he was involved in a
“major [federal] tax criminal casein Memphis.” Headvised thetrial court of hisinvolvement inthe
federal caseand that it would not be prudent for him to accept gopointment. Thetrial court informed
Dawson that the appel lant wasincarceraed in Georgiaand would not be retumed to Nashville urtil
July or August. The appellant was retumed to Tennessee custody sometimein April. Because of
his involvement in the federal case in Memphis during this time, Dawson was unable to do any
substantive work in the appellant’ scase. Infact, Dawson recalled that he did not “file any motions
or begin actual work on the case until after [he] returned from Memphis.”
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Dawson testified that the law firm he was with at the time of his appointment had dissolved
and, in August 1991, he had joined another law firm. The pressure to generate fees at hisnew firm
highly impacted the amount of time he devoted to the appellant’ s case. Herelated that he primarily
worked on the appellant’ s case outside of hisregular practice on the weekendsand evenings. He
admitted that he should not have accepted appointment to the appellant’ s case because hisfinancial
concerns impeded his ability to work on the case. Notwithstanding, Dawson stated that he began
working “in earnest” on this case in late September or early October 1991. Until this time, the
defense team had not developed any defensetheory of the case. Dawson stated that developing a
strategy was frustrated by the appellant’s public confession to eight murders.

Dawson testified that Brock Mahler came on board asthird counsel inthe case. Mahler was
responsiblefor working on mitigation issues and psychological issues. Not only wasthisMahler’s
first capital case, but also hisfirst trial of any kind. Preparation on the mitigation theory began in
October after thetrial was scheduled for the later part of January. Dawson testified that thiswas not
sufficient time to prepare a persuasive mitigation defense. Specifically, since the defense relied
primarily on the appellant’s own statements; i.e., he had been kidnapped and raped by ahomosexual
male when he was an adolescent, there were numerous persons tha needed to be interviewed to
corroborate these statements. There was no attempt to try to obtain records from the Georgia
Diagnostic Center which would have provided corroboration in that the appellant related this rape
incident to adoctar in the Georgia penal system. Additionally, there was no attempt to obtainthe
statements of individuals who could have confirmed a change in the appellant’s character and
behavior at the time of the rape. Notwithstanding, the defense team dd interview Dr. Nurcombe,
the appellant’ s mother, hisbrothers, and one person in the community. Dawson admitted that these
witnessestestified and hel ped establishthe changein the appel lant’ sbehavior; additionally, he noted
that “juries rely alot more on lay witnesses than they do on professional withesses.” He stated,
however, that additional witnesses “would have madeit morereal to thejury.” Dawson confirmed
that it was important for the purpose of establishing credibility to have obtained this information.

Dawson emphasized the mistake of relying solely on a psychiatrist, rather than hiring the
services of amitigation consultant. He explained that a mitigation consultant considers the fields
of sociology, psychology, and other related areas in processing information about a defendant to
establishacomplete portrayal of the subject’ slife. Additionally, Dawson took responsibility for the
court’s denial of the defense motion for funds for a drug and a cohol expert.

In making the decision to enter apleaof guilty to the charge of first degree murder, Dawson
testified that neither he nor anyone el se associated with the defense traveled to Georgia, where the
appellant wasincarcerated, or North Carolina, wherethe appellant wasarrested, in orderto undertake
afactual investigation. He explaned that the defense team did not have adequate time to conduct
suchinvestigations. Addtionally, he admitted that the defense team did not filea motion for funds
to travel to Georgiaand North Carolina, amotion for funds for afingerprint examiner, amotion to
suppress evidence, or amotion for a forensic pathologist to assist in the cross-examination of the
State’ s medical expert. Dawson did admit, however, that the defense team did present a challenge



to the medical examiner’ stestimony initsmotion for new trial.® Specifically, the medical examiner
had testified that the victim would have been rendered unconscious three to five minutes prior to
death; the defense team subsequently learned that a person would lose consciousness in thirty
seconds.

Dawson testified that, over the weekend preceding the scheduled trial, the defense team
determined that the “ guilt-innocence phase [was| hopeless. That there was no way we were going
to convince anybody that Mr. Hodges didn’t kill the victim in this matter.” The defense team
concluded that, in order to gan credibility withthe jury at the sentencing phase, the better strategy
would be to plead guilty. In hindsight, Dawsonrelated that hadthey proceededto trial at the guilt
phase, they would have been ableto “begin to introduce [their] mitigation theories.” He admitted
that he “had not done the sort of serious legal research that should have been done on anissue like
that.” Dawson stated that he was only being compensated $20-$30 per hour in-court to represent
the appellant. He admitted that this meager compensation was considered in the defense strategy.
Another factor in the dedsion to plead guilty was the intent to surprise the State so they would not
be able to introduce as much proof at the sentencing phase.

Dawson spent 228.1 out-of-court hours and 58 in-court hours on this case, however, he did
not believe that thiswas sufficient. He further stated, though, that he probably spent more time on
the case than he billed. According to Dawson, Mahler spent well over 300 hours working on this
case prior to trid. Mahler was employed by the Capital Case Resource Center and, therefore, did
not receive any reimbursement from the courts for his work on this case.

Dawson admitted on cross-examination that the defense team had filed a bill of particulars
in this case and approximately fifty motions. He aso filed numerous special requests for jury
charges. He conceded tha the attorneys had a good working rdationship with the gopellant. He
admitted that the proof of the appellant’s gult was overwhelming, i.e., the appellant had made
numerous public statementsasto his culpability; hisfingerprints were found at the scene; personal
belongings of the victim werelocated inthe appellant’ s possession at the timeof his arrest; and the
appellant’ sgirlfriend had provided a statement implicating the appellant. He acknowledged that the
decisionto plead guilty wasatactical decision, although, as he explained, entered without sufficient
investigation and preparation.

Dawson stated that the appellant commended the defense team and thanked them for their
representation. He added that the appellant never complained at any time regarding counsel’s
representation. At one point in the gppeal process, the appellant indicated that he wanted to
withdraw his appeal and be executed, however, Dawson and Terry convinced him to pursue his
appeal. Dawson concluded by stating,

8& Tenn. Code Ann. 8 39-13-204(k) (motion for new trial may be filed for both guiltor sentencing hearing
following conviction in capital cases).
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my feeling is that we failed in some fundamental ways to properly protect Mr.
Hodges. That, you know, we clearly, obviously from theresult, we didn’t convince
the jury of the mitigation or the weight of the mitigation that we presented. And |
believethat thereis, there are things that we should have donein terms of additional
investigation that would have made that mitigation case stronger, to the extent that
we had a duty to do those things and to prepare the mitigation, to come up with a
more, | guess, compelling theory. Not theory but manner in which we presented the
case, this would be through putting it on as a guilty-innocence case first. Then
starting out mitigation, there and continuing it into the sentencing phase, that we
failed in some fundamental ways that had we done sufficient legal research and
investigation, we would not have made those errors. . . .

Michael Terry was appointed to represent the appellant in April or June 1991. At thetime
of his appointment, he had tried one capital case to conclusion and was involved in another
exhausting capital case which was tried for three weeksin July 1991.

Terry stated tha after the appdlant was returned to Nashville, he started giving interviews
to the local news stations describing himself as a serial killer. Terry advised the appellant to stop
giving interviews. Notwithstanding theseinitial consultations, Terry stated that he did not actually
start working on the appellant’s case until August. The appellant’s trial began in January 1992.
Terry concluded that the period from Augud to January was insufficient time to prepare for trid.
He stated that in order to effectively represent adefendant charged with a capitd crime, he would
need to devote six months solely to that case. Indeed, he stated that anywhere between 1500 and
1800 hours are “required to be effective in [capital] cases. And short of that is not effective
representation.” He claimed that he spent 256 out-of-court hours and 69.5 in-court hours far his
work on this case. Terry explained that, during this time, the fees paid to appointed counsel
representing indigent appellantsresulted inafinancial strainfor himself. He stated the $20 per hour
paidin appointed casesfor indigent defendantswas“ not going to get you effective assistanceinthis
kind of case.”

Terry testified that he cross-examined Dr. Harlan during the sentencing hearing. Terry
conceded that he had never talked with Dr. Harlan until immediatdy prior to his testimony at the
sentencing hearing and admitted that he should have been more prepared for Dr. Harlan’ stestimony.
He explained that he did not question Dr. Harlan prior to trial because “[w]e didn’t think that there
was any issue about thecause of death. And wedid not antidpatethat Harlan would exaggeratethat
timetofour minutes.” Notwithstanding, Terry elicited from Harlan on cross-examinationthat it was
possiblethat the victim was consciousfor less than three minutes. Moreover, at the motion for new
trial, the defense team unsuccessfully attempted to attack the veracity of Dr. Harlan’s testimony
based upon evidencethat the victim would not have been consciousfor morethan 30 seconds. Terry
admitted that he was unprepared; he should have vigorously cross-examined Harlan; he should have
interviewed him prior to trial; and he should have obtaned aforensic pathologist to rebut Harlan's
testimony.



Regarding the appellant’ s entry of aguilty plea, Terry admitted that the decision was made
theweek prior totrial. Hestated that thedecision was, in pat, to be ademonstration of remorse for
thejury. Reflecting upon thisdecision, Terry opined that pleading guilty was a mistake for several
reasons. Expounding upon this conclusion, Terry testified that they surprised the court, the
prosecutor, and the jury by pleading guilty. He explained that they should have at least * pitch[ed]
afight.”

When Brock Mahler was appointed as the third attorney in this case, he was employed asa
staff attorney by the Capital Case Resource Center. He officially began working with thedefense
team in November athough he had been consulted in October. Mahler testified that heinitiated the
investigation regarding mitigation evidence. Mahler testified that Susan Canon had been retained
as the mitigation investigator in this case; specifically, she had been approved as of September 9™
Mahler explained, however, that it was not until the end of October when Mahler personally brought
Canon to meet the appellant that an initial interview was conducted. A short time thereafter, Canon
informed Mahler that she had to withdraw from the case. Ann Charvet was then contacted as a
substitutefor Canon. Although the mitigation investigator did spend roughly 77 hours preparing for
thiscase, Mahler stated “[t]hat’ slaughable. Typically amitigation investigationisin excess of 300
hours.” Thus, as of November, nothing had been done on the appellant’s case except that an
evaluation by amental health expert had been performed and the defenseteam had obtained some
of the appellant’ s hospitalization records. Mahler testified that two monthswas not enough timeto
thoroughly preparefor trial. Although Mahler believed that they had afairly compelling psychiatric
explanation, they needed to introduce more law and expert witnesses to buttress their story before
thejury. Mahler testified that, if he had moretime, he would have involved Dr. Pamela Auble, who
had evaluated the appellant, as a witness. He also mentioned that Dr. Ken Anchor, who had
eval uated the appellant as ajuvenile, should have been awitness, as he could have corroborated the
fact that the appellant did show symptoms of a person with at least a sexual identity disorder.
Mahler stated that a drug and alcohol expert was necessary as well as a social worker. Mahler
admitted that motions for continuances were sought, but denied.

Regarding the penalty phase of the trial, Mahler testified that he was to ded with the
psychiatric proof; Dawson wasto deal with lay witnesses and direct examinaion; and Terry wasto
deal with cross-examination of the State’ switnesses. Despite thisplan, Mahler felt that the defense
team was not integrated. Dawson and Terry were pulled from their private practices, so most of the
work was done on the weekends. Mahler testified that he had urged Terry to be prepared to cross-
examine Dr. Harlan, including “bon[ing] up on some medical treatises. . . .” Mahle opined that
Terry “needed to inform himself about the medical aspects of ligature strangulation to be prepared
tocross-examineDr. Harlan.” Infact, Mahler stated that anindependent forensi ¢ pathol ogist should
have been consulted to rebut Dr. Harlan’ s opinion regarding the length of time the victim remained
conscious. Mahler attempted unsuccessfully to challenge Dr. Harlan’ stestimony in themotion for
new trial. Indeed, Mahler testified that there wasinformation to support the defense’ s position that
consciousnesscould not have lasted aslong as Dr. Harlan testified. Specifically, Mahler stated that
there was an affidavit by Dr. Sperry stating that loss of consciousness would have been very rapid
and there was testimony from another case where the defense had effectively cross-examined Dr.
Harlan asto ligature strangulation.
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Mahler took issuewith the appellate court’ sopinion that the* heinous, atrocious, cruel” factor
focused upon “mental torture becausethe victimwashelpless.” Mahler stated that he never got that
impression. Rather, Mahler testified that he was of the opinion that “Mr. Bassett was involved in
being robbed. One does not presume in the course of arobbery that oneis going to bekilled.” He
further criticized the Court of Criminal Appeals opinion, concluding its findings inconsi stent
because Mr. Bassett had a pillow over his head and wasin another room. Mahler noted that, given
these facts, the victim would not have been able to overhear what the appellant and Brown were
planning to do with him.

Mahler estimated that he spent about 500 hours on this case, including both trial and appeal
preparation. Additionally, hetestified that, in his opinion, Dawson and Terry’s“ performance was
certainly deficient.” Heexplained that they did not do anything on thiscaseuntil “just near theend”;
“[t]hey relied on [Mahler] to prepare this case for them.”

Dr. Ann Charvet, aclinical sociologist, assisted defense counsel with the mitigation aspect
of thecase. Charvet testified that she began work on this case during the first week of December
1991. Thetrial began in January 1992. She was compensated for 77 hours worked on this case.
Charvet admitted that she had submitted a supplementary invoice for an additional 75 hours,
however, she was never compensated for thistime. She stated that this was not sufficient time for
her to perform her function asamitigation investigator. Specifically, she explained that amajor part
of her investigation involved the compilation of various documentsrelating to the appellant’s life
and this aspect of the investigation is very time consuming.

In the present case, Charvet interviewed the primary witnesses, i.e., the appellant’ s mother,
stepfather, a brother, a sister-in-law, and some friends. Other primary witnesses, the appellant’s
brothers, were resistant to being interviewed. She was not successful in locating family members
from the appellant’ sfather’ s side of the family. Charvet testified that, had she had more time, she
would have found secondary witnesses who could have “identif[ied] and validat[ed] the conditions
inthehome.” Their testimony servesto makethetestimony of the primary witnessesmore credible.
She explained that a lead attorney was not designated within the defense team. This resulted in
confusion and, in her opinion, her information was nat being properly utilized. She also fdt
restricted in her investigation. For example, shewasnot abletoreviewall of therecordsthe defense
team had obtained prior to her involvement inthe case. Had Dr. Charvet been provided either more
timeto prepare or additional financial resources, “[she] would have sought witnessesto tell amore
complete story of who isHenry Hodges. [She] would have sought the humanization of him. [She]
would have primarily tried to identify mare clearly the conflict that he faced in coming to gripswith
his own sexuality.” She testified that, had she been provided sufficient time, she would have
interviewed counselors and mental health people and she would have interviewed prisoners with
whom the appellant had been incarcerated.

David J. Keefe, chief counsel with the capital division of the Tennessee District Public
Defender’ s Conference, reviewed the representation provided by counsel in the present case and
testified onthe appellant’ sbehalf at the post-conviction hearing. Based on hisreview, K eefeopined
that the appellant’ s attorneys were deficient in their representation of the appellant. He suggested
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that the attorneys should not have accepted appointment unless they were able to devote all or a
substantial portion of their time to the matter. He further opined that the attorneys should have
designated one person to serve as lead counsel to lend direction to the preparation and trial of the
case. According to Keefe, the appellant was prejudiced by counsel’ s lack of involvement early in
the case when the appellant gave interviews to the media without first being consulted by counsel.

Thejury never heard these statements provided to the press, however, Keefe believed the appel lant
was prejudiced just the same because the lawyers may have made the decision to plead guilty in part
due to the fact that these statements were potentially available for introduction at trial. Keefe also
believed the decision to plead guilty was wrong and hastily made. He opined that, by pleading
guilty, the defense team confused the jury and lost an array of appellate issues. Keefe further
criticized the defense team as devel oping their sentencing theory backwards. Specifically, he stated
that the defense team should have investigated the facts and the appel lant’ s background before they
came up with apsychological theory totell the jury instead of trying to adopt atheory and then fill

inthe holes. He also emphasized the defense team’ sineffectiveness by not attempting to rebut the
State’ stheory that the victim remained conscious for three to five minutes during the strangulation.

JulieHackenmiller, amitigation specialist with Inquisitor, Inc., wasretained by the appellant
for the post-conviction proceeding. Hackenmiller wasresponsiblefor performing the social history
and assessmentson the appellant’ scase. Inquisitor, Inc. began collecting the appellant’ srecordsand
locating withesses in June 1998; by August 1998, Hackenmille was given primary responsibility
for themitigationinvestigation. At thetime of the post-conviction hearing, Hackenmiller stated that
her investigation was not compl ete and she needed additional timeto compl ete her social history and
assessment of the appellant. Although she received the appellant’ shigh school records, she had not
yet received prisonrecordsfrom Georgiaor Florida, despite making several requests. Shestated that
she requested that post-conviction counsel subpoena these records in August 1998. She further
testified that she needed more timeto interview one of the appellant’ s school principals regarding
teasing by other students endured by the appellant.

Hackenmiller also identified other mitigation themes tha were not explored during trial.
Specificaly, she related that the appellant’s mother had an extremely abusive childhood and
background. Both her father and her husband were extremely abusive. Hismother, aswell as other
maternal family members, had been diagnosed asmentally ill. Specifically, the appellant’ s mother
had previously suffered a*nervous breakdown,” and “ she has been diagnosed as bipolar and post-
traumatic stressdisorder.” In furtherance of this avenue, Hackenmiller obtained arelease from the
appellant’s mother for her medical records. Notwithstanding, she had not yet received the records
as of the hearing date. Additionally, she discovered that the appellant had agreat deal of trouble as
ajuvenile. He had a substance abuse problem and had an “ extremely little social support system to
turnto.” In her attempt to contact members of the appellant’ s family, Hackenmiller wasfrustrated
by the appellant’ s mother’ sendeavor to thwart the interviews. 1n essence, Hackenmiller stated that
the family’ s attitude was “ uncooperative.” She attributed thisto the “extreme abuse [experienced
by the appellant and hisfamily] by the membersof the press.” Despitethefamily’ scurrent position,
Hackenmiller believes that shewill be able to establish rapport with the mother so that she will
eventually be able to interview thebrothers.
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Hackenmiller reported that the appellant’s maternal grandfather, an acoholic, was “an
extremely violent, physically and sexually abusiveindividual.” Theappellant’ smother wasaddicted
to Valium, thus, the appellant had access to Valium and “ sometimes overdosed or would take the
Vaium.” Hackenmiller was less successful, however, in investigating the paternal side of the
appellant’ sfamily. Specifically, shetestified that she wasstill trying to identify five or six children
from his father’s legal marriage to another woman. In noting the relationship of the appellant’s
parents, Hackenmiller testified that the appellant’ smother and father, although never married, spent
seventeen years together.

Hackenmiller wasin possession of records from variousinstitutionswherethe appel lant had
been confined as a juvenile which indicated that the appellant responded well to positive
reinforcementinaninstitutional setting. Shereferredto areport from afamily therapy sessionwhen
the appellant was twdve years old indicating that many of his problemsderive from his home and
parental situation. Another psychiatric report, also from 1979, indicated that the appellant was
extremely motivated and performed very well in the therapeutic session. However, the report
indicated that the appellant’ shome life waslacking in support and psychol ogical warmth. Another
report supported these conclusions, including that the appellant responded in a positive manner to
praise and encouragement. Thesereports focused on the fact that the appellant required continuity
between histeachers, parentsand school authoritiesregarding hisdiscipline. Hackenmiller reported
that despite thisadvice, continuity in the home was not maintained. A discharge summary from the
Parthenon Pavilionin 1981 indicated that the appellant had “ moved home, switched school, and al so
had difficulty at homewith hisfather being accused of asexual relationship with hismaternal aunt.”
This document also related that the appellant was responding well to treatment in a therapeutic
environment. A 1981 report fromtheWilder Y outh Devel opment Center reiterated that the appel lant
was doing extremely well in therapeuti c environment and he was making excellent gradesin school.
A Madison Hospital admission in 1982 indicated that the appellant’ s behavioral problemsincluded
problemsat school, home and with legal authorities. This document diagnosed the appellant with
“adjustment disorder and passive-dependent personality.” The document also indicated that the
appellant’ s drug and alcohol usage was greatly influenced by his brothers and his peers. Another
report indicated that the appellant associated with youths that got into trouble and that the appellant
appeared to be a follower. A socia history update from the Spencer Y outh Center related that,
within five months after the appellant’ s release from Wilder Y outh Development Center, he had
returned to using alcohol and drugs. A classification summary performed by the DeDe Wallace
Center in 1982 provided that the appellant sought help in that he wished to end his “crime-drug
cycle” None of thisinformation was introduced at the penalty phase of thetrial. The appellant’s
juvenile TDOC records listed indicators that the appellant was the victim of sexual abuse by other
inmates and that the appellant attempted suicide and was placed on suicide watch.  On cross-
examination, Hackenmiller admitted that Dr. Nurcombe had accesstoall but the “Wilder” records,
however, she rationalized that Dr. Nurcombe only covered the areas of mitigation import
“minimally.”

The State presented thetestimony of Dr. BrucePhillip Levy, Medical Examiner for Davidson

County and Chief Medical Examiner for the State of Tennessee. Specifically, Dr. Levy wascalled
to testify asto the time of death and the loss of consciousness in ligature strangulation cases. Dr.
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Levy testified that there are three different mechanismsthat can cause loss of consciousness during
ligature strangulation: (1) compression of the airway itself; (2) compression of both thearteriesand
veinsin the neck; and (3) occlusion of the veinsin the neck. Theformer involvesthe most pressure
and the latter involves the least pressure applied around the neck. Dr. Levy testified that
consciousnesswould belost, in the second instance, in about ten to twenty seconds and death would
result in about four to five minutes. He stated, in thistype of case, there would be no congestion of
the face, no hemorrhaging in the eyes, and congestion in the chest below the ligature. In thethird
instance, unconsciousnesswould result in about 60 seconds, and death in about four to fiveminutes.
Dr. Levy stated that, in this instance, there would be marked congestion of the face and
hemorrhaging of theeyes. Accordingto Dr. Levy, there has been disputein the medical community
for the previous ten years regarding the length of time someone would remain conscious during
strangulation. Hetestified that in 1989 or 1990, the belief wasthat someone could remain conscious
for as long as they could hold their breath, which could be up to a couple of minutes.

Dr. Levy stated that, regarding the present case, he reviewed the medical examiner’ sfile,
the testimony at the trid, and the deposition of Dr. Sperry providing an opinion as to the length of
time that the victim would have remained conscious.  After reviewing this evidence, Dr. Levy
concluded that the victim died as aresult of aligature strangulation involving compression of both
the veins and arteries aswell as occlusion of theveinsalone. Dr. Levy also opined tha there could
have been more than just one continual attempt to strangle the victim in this case. Given thetria
testimony and other information, Dr. Levy believed it was possible that the victim could have
remained conscious for longer than aminute or two. Dr. Levy further believed that the minimum
length of time the victim remained conscious was forty to eighty seconds assuming there was a
constant occlusion of theveins. On cross-examination, given hisreview of the evidencein the case,
Dr. Levy testified that he disagreed with Dr. Harlan's tria testimony that the victim remained
conscious for three to five minutes.

|. Ineffective Assistance of Counsel

Theappellant contendsthat he was denied effective assi stance of counsel dueto (1) counsel’s
failuretoinvestigate, identify and challengethe State’ sproof that the victim was consciousfor three
to five minutes during the ligature strangulation; (2) counsel’ s failure to challenge the fingerprint
evidence; (3) counsel’s hasty decision to enter a guilty plea; (4) the systemic deficiencies in the
indigent defense system of the State of Tennessee; and (5) counsel’ sfailure to conduct acompetent
mitigation investigation. Each of these contentions must be analyzed using the two-prong test
established by the United States Supreme Court in Strickland v. Washington, 466 U.S. 668, 687, 104
S.Ct. 2052, 2064 (1984), for deciding Sixth Amendment ineffective assistance of counsel claims:

First, the defendant must show that counsel’s peformance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. This requires showing that counsel’s errors were so serious as to deprive
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the defendant of afair trial, atrial whoseresult isreliable. Unlessadefendant makes
both showings, it cannot be said that the conviction or death sentence resulted from
a breakdown in the adversary process that renders the result unreliable.

Strickland, 466 U.S. at 687, 104 S.Ct. at 2064. Seealso Goad v. State, 938 S.\W.2d 363, 369 (Tenn.
1996).

To demonstrate that counsel’ s assi stance wasineffective, “ the defendant must overcomethe
presumption that under the circumstances the challenged action ‘might be considered sound trial
strategy’ (citation omitted),” and show instead, that counsel’s conduct did not comport with the
“prevailing norms of practice” and thereby “fell below an objective standard of reasonableness.”
Strickland, 466 U.S. at 689-90, 104 S.Ct. at 2064-66; Goad, 938 S.W.2d at 3609.

[1]n assessing the prejudice from counsel’ serrors. . . [w]hen adefendant challenges
aconviction, the questioniswhether thereis areasonabl e probability that, absent the
errors, the fad finder would have had areasonable doubt respecting guilt. When a
defendant challenges a death sentence . . . the question is whether there is a
reasonabl e probability that, absent the errors the sentencer — including an appellate
court, to the extent it independently rewei ghs the evidence - - would have concluded
that the balance of aggravating and mitigating circumstances did not warrant death.

Strickland, 466 U.S. at 695, 104 S.Ct. at 2068-69; Goad, 938 S.W.2d at 370.

Additionally, this court should avoid the "distorting effeds of hindsight" and "judge the
reasonableness of counsel’s challenged conduct on the facts of the particular case, viewed as of the
timeof counsel'sconauct.” Stricklandv. Washington, 466 U.S. at 689-690, 104 S.Ct. at 2065-2066.
Moreover, we recognize that "our duty to search for constitutional [deficiencies] with painstaking
careis never more exacting than it isin acapital case." Burger v. Kemp, 483 U.S. 776, 785, 107
S.Ct. 3114, 3121 (1987).

Before undertaking review of the appellant’ s specific alegations, wenotethat, in support of
his claims of ineffective assistance of counsel, the appellant relies heavily upon counsel’ s admitted
deficiencies in both their preparation and investigation prior to trial and their actual performance
during the sentencing phase. Such concessionsby counsel arenot bindinginour analysis. See State
v. Holzemer, 541 N.W.2d 837 at fn 6 (Wis. 1995). Indetermining whether adefendant was deprived
of constitutionally guaranteed effective counsel, thiscourt determineswhether theacts or omissions
of counsel alleged by the defendant are unreasonabl e and ask whether some reasonabl e lawyer could
have conducted thetrial in that manner. See Chandler v. United States, 218 F.3d 1305, 1316 (11"
Cir. 2000). Because the standard is an objective one, counsel’ s admissions at the post-conviction
level are not determinativeto thiscourt’ sreview. Seegenerally Chandler, 218 F.3d at 1316; Tarver
v. Hopper, 169 F.3d 710, 716 (11" Cir. 1999); Atkins v. Singletary, 965 F.2d 952, 960 (11" Cir.
1992).

A. Failureto Challenge Proof of Consciousness after Ligature Strangulation
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Prior to trial, the State filed a response to the appellant’s Motion for Bill of Particulars
regarding thefactual basisfor establishing the“heinous, atrocious, cruel” aggravating circumstance.
The response indicated that “the victim plead [sic] . . . for hislife and the defendant strangled him.
The victim would have been aliveand conscious for 3 to 5 minutes prior toloss of consciousness
as aresult of the strangulation.” Defense counsd was on notice tha the State intended to call Dr.
Harlan to prove the time frame for death by ligature strangulation and the length of time of
consciousnessprior to death. At trial, Dr. Harlan testified that the victim would have died within
threeto fiveminutesfromtheligature strangul ation and woul d have remai ned consci ous duringmost
of this period. Defense counsel did not challenge the time frame of consciousness on cross-
examination.

The appellant challengestrial counsel’ s performancein attempting, or faling to attempt, to
rebut the State’ s evidence regarding the length of time the victim remained conscious during the
strangulation in thiscase. The appellant also claimsthat counsel was ineffective by failing to seek
expert assistance to counter Dr. Harlan’ strial testimony, by failing to adequately research relevant
medical material on ligature strangulation, and by failing to timely discuss with Dr. Harlan his
conclusionsbeforetria. Theappellant arguesthat the prejudicefrom counsel’ sperformanceresulted
in the jury being misinformed about the actual length of time the victim could have remained
conscious. Accordingly, the appellant states that this misinformation caused the jury to find the
existence of the “heinous, atrocious, cruel” aggravating circumstance. Further, the appellant
suggests that this was “the most weighed aggravating factor” of the three found by thejury in this
case.

At the evidentiary hearing, Michael Terry testified that he was responsible for cross-
examining Dr. Harlan at trial. He admitted that he did not question Dr. Harlan until immediately
prior to trial, but explained that the defense team “didn’t think that there was any issue about the
cause of death.” He admitted that he was unprepared. Notwithstanding, Terry was ableto get Dr.
Harlan to admit on cross-examination that the victim could have been conscious less than three
minutes. Despite their lack of initial investigation, the defense team did present, at the motion for
new trial, evidence attacking the veracity of Dr. Harlan’ s testimony.

Brock Mahler testified that, prior totrial, he had strongly urged Michael Terry to be prepared
to cross-examine Dr. Harlan. He stated that a forensic pathologist was definitely needed for
consultation regarding Dr. Harlan's opinion relating the length of time the victim remained
conscious. Information disputing Dr. Harlan’ s opinion existed and was presented at the motion for
new trial. Mahler further disagreed with the appellate court’s characterization of the “heinous,
atrocious, cruel” aggravator which focused on the helplessness of the victim. David Keefe was
called asan expert witnessregardingtrial counsel’ sperformance. He emphasized thedefenseteam’s
Ineffectiveness by not attempting torebut the State’ s theory that the victim remained conscious for
three to five minutes during the strangulation.

An affidavit of Dr. Kris Sperry was submitted to the court. The affidavit provided the
following:
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5. Based upon my review of these materials, it is my opinion that Ronald Allen
Bassett died asthe consequence of aligaturestrangulation, whentherope asdepicted
in the photographs was wrapped extremely tightly around his neck. Both the
photographs and the information in the autopsy indicate that this ligature was
wrapped very tightly, to a degree that would quite readily restrict both the arterial
blood flow to the brain and the venous return from the brain.

6. During the course of aligature strangulation, when the venous blood return from
theheart aloneisimpeded, an individual will lose consciousnessin 20 to 30 seconds.
When the pressure exerted on the neck is sufficient to also block the arterial flow to
thebrain, conscioumesswill belost in 10 to 15 seconds. With either or bothof these
mechanisms, it is not possible for an individual to maintain consciousness for a
period at or about three minutes.

7. During the course of histestimony, ... Dr. Harlan states that “He would have
remained conscious for thegreater part of three to five minutes.” In my opinion, to
areasonable degree of medical certainty . . . it was not possible for Mr. Bassett to
have maintai ned consciousnessfor thisextended period of timewhilebeing strangled
in the manner depiced and described. Rather, the greatest probability isthat he lost
consciousness within no more than 20 to 30 seconds after the ligature was applied,
and probably sooner. . .. Dr. Harlan’ s testimony grossly exaggerates the time that
Mr. Bassett would havebeen abl e to maintain consciousness, far beyond what would
be considered medically possible. . .

The appellant also presented the testimony of Dr. Harlan contained in the capital case, State v.
Ronnie Cauthern, wherein Dr. Harlan stated that unconsciousness occurs in thirty seconds during
ligature strangul ation.

In rebuttal, the State presented the testimony of Dr. Bruce Phillip Levy. Dr. Levy opined
that, intheinstant case, it was possiblethat the victim could have remained consciousfor longer than
a minute or two. Dr. Levy admitted on cross-examination that he disagreed with Dr. Harlan's
testimony. Indeed, Dr. Levy believed that the minimum length of time the victim could have
remained conscious was forty to eighty seconds.

The post-conviction court noted, as evidenced by the testimony at the hearing, that, a the
time of the appellant’s trial, the popular belief was that consciousness was related to how long a
person could hold his breath rather than the blood supply to the brain. This opinion has since
changed to the common position that once the blood supply to the brain is cut by strangulation then
unconsciousnessresults. Accordingly, thepost-conviction court refused to find thefailuretofurther
challenge Dr. Harlan’' stestimony ineffective. Additionally, the court noted that, since the finding
of the*heinous, atrocious, cruel” circumstance was based on anumber of factors, not just the length
of the victim’s consciousness, even if counsel’s performance was deficient, it was not prejudicid.
Although we find deficient counsel’s performance in failing to fully investigate and challenge the

-17-



State’ sproof that the victim wasconsciousfor threeto five minutes during theligature strangul ation,
we agree with the post-conviction court that no prejud ce enured to the appellant’ s detriment.

The jury imposed a sentence of death, finding the presence of three statutory aggravating
circumstances, i.e., (1) the defendant was previously convicted of one or more felonies whose
statutory elementsinvolve the use of violenceto the person; (2) the murder was especially “ heinous,
atrocious or cruel” in that it involved torture or serious phydcal abuse beyond that necessary to
produce death; and (3) the murder was committed while the defendant was engaged in committing
arobbery. See Hodges, 944 SW.2d at 351 (citing Tenn. Code Ann. § 39-13-204(i)(2); (i)(5); and
()(7) (1991)). On direct appeal, our supreme court found the proof sufficient to establish the
presence of these aggravating circumstances. See Hodges, 944 S.W.2d at 357-358. Specificaly,
in finding the evidence sufficient to support application of the “heinous, atrodous, cruel”
aggravating circumstance, our supreme court found, “[t]he proof introduced by the State during the
trial clearly established torture.” Hodges, 944 SW.2d at 357 (footnote omitted).

Hodges handcuffed the victim, bound hisfeet with duct tape and | eft thevictimlying
on the bed with a pillow over hishead. No doubt, the victim suffered considerable
mental pain as the appellant, along with Trina Brown, ransacked his home, looking
for valuable property and money. The helpless victim’'s mentd pain, no doubt,
increased when the appellant and Brown, took a break, and over a coke, discussed
whether or not they should kill the victim. The evidence surrounding the murder
itself shows that the victim pleaded with Hodges for hislife. Dr. Harlan testified
that the killing would have taken between three to five minutes to accomplish and
that [the] victim would have been conscious during most of this period. Brown
testified that she heard the victim moaning and making a choking sound. The facts
and circumstances surrounding this murder, including the strangulation, are clearly
sufficient to establish torture. . . .

Hodges, 944 SW.2d at 357-358 (emphasis added). Indeed, the testimony regarding the length of
timeof thevictim’ s consciousnesswas only onefactor in establishing “torture.” See Statev. Henry
Eugene Hodges, No. 01C01-9212-CR-00382 (Tenn. Crim. App. at Jackson, May 18, 1995), aff’d
by, 944 SW.2d 346 (Tenn. 1997) (“[s]trangulation alone does not establish the heinous, atrocious
and cruel aggravating factor.”). Thus, even had defense counsel established that the length of the
victim’ sconsciousnesswas only twenty to thirty seconds, ampleevidencestill remained fromwhich
the jury could have found the “ heinous, atrocious, cruel” aggravating circumstance. Accordingly,
the appellant hasfailed to establish prejudice resuiting from counsel’s deficient conduct.

B. Failureto Challenge Fingerprint Evidence
The appellant contends that counsel was ineffective by failing to seek an independent

fingerprint examiner to review the conclusions drawn by the State’ s examiners, failing to evaluae
the proceduresused to lift and preserve thelatent print, and failing to identify or eliminate unknown
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latent printsfoundinthevictim’ sresidence. Theappellant further claimsthat hewasprecludedfrom
demonstrating prejudice due to the post-conviction court’ s denial of funds for afingerprint expert.

This claim focuses upon alatent fingerprint lifted from a unicorn glass globe found in the
victim’'s residence. A latent fingerprint examiner employed by the Metro Police Department
examined the latent print and compared this print to known printsof the appellant. The printswere
identified as those of the appellant. Trial counsel did not have an independent fingerprint expert
review the conclusions drawn by the State’ s examiners nor did they challenge the procedures used
to lift and preserve the latent prirt.

The post-conviction court denied post-conviction counsel’ smotion for fundsfor afingerprint
expert. Thus, no testimony was presented to explain the failure to request a fingerprint expert.
Notwithstanding, given the nature of the case, we presume a threshold finding of deficient
performance regarding counsel’ s failure to investigate the State’ s expert’ sfindings. However, the
appellant has not demonstrated how he was harmed by counsel's failure to request the services of
independent experts. See Black, 794 SW.2d at 757. As noted by the post-conviction court in its
denial of funds, the qualificationsof the State's expertswere not challenged and thereisnoallegation
of bias. See infra.

What is more important, however, isthe effect of the appellant’ s guilty plea. Onceaguilty
plea has been entered, effectiveness of counsel is relevant only to the extent that it affects the
voluntarinessof the plea. In other words, although some pre-pleaaction or inaction of counsel may
have been deficient, in order to satisfy the prejudice requirement, the defendant must show that there
is a reasonable probability that, but for counsel's errors, he would not have pled guilty and would
haveinsisted ongoingtotrial. Hill v. Lockhart, 474 U.S. 52, 58, 106 S.Ct. 366, 370 (1985); seealso
Walton v. State, 966 S.W.2d 54, 55 (Tenn. Crim. App. 1997) The appellant hasfailed to show how
such an attack on thefingerprint evidencewould have atered hisdecision to plead guilty. The proof
does show, however, the overwhelming evidence of the appellant’s guilt irregardless of the
fingerprint evidence. Indeed, the appellant publicly confessed to the murder; personal property of
the victim was found in the appellant’ s possesson at the time of his arrest; and the appellant’s
girlfriend, TrinaBrown, had been video-taped withdrawing money with thevictim’ sautomated teller
card. Given the quantity of the inculpatory evidence, we cannot conclude, even had counsel been
successful in challenging the fingerprint evidence, that the appellant would not have made the
decisionto plead guilty. Moreover, the merefact that the State relies upon expert evidence does not
mean that an indigent accused is entitled to an expert unless the failure to provide expert services
amounts to a denial of due process. See State v. Phillips, 728 SW.2d 21, 25 (Tenn. Crim. App.
1986). Accordingly, the appellant hasfailed to meet hisburden of establishing that counsel'sfailure
to request a fingerprint expert prejudiced the outcome of histrial. This claim iswithout merit.

C. Hasty Decision to Enter Guilty Plea

After voir dire of thejury for the guilt phase of thetrial, the appellant abandoned his plea of
“not guilty,” and entered a plea of guilty to all counts charged aganst him, “making him
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immediately death eligible.” The appellant claimsthat trial counsel wereineffectiveby deciding to
plead guilty rather than proceed to trial. He maintains that the advice constituted deficient legal
representation that resulted in severe prejudice. Additionally, he contendsthat the*hasty” decision
to enter the plea effectively “destroyed their credibility with thejury.” He argues that the decision
was made absent (1) any consideration of the pros and cons of pleadingguilty; (2) any researchinto
the ramifications of pleading guilty in a capital case; and (3) any consultation with third party
attorneys on the matter.

At the post-conviction hearing, Dawson testified that the decision to enter aguilty pleawas
made the weekend prior to trial when it was determined that “there was no way we were going to
convince anybody that Mr. Hodges didn’t kill the victim in this matter.” He explained that, at that
time, the defense team believed that by entering apleaduring the guilt phase of thetrial, they would
gain credibility with the jury for the sentencing phase. The defense team al so hoped to surprisethe
State by entering the plea. 1n essence, the defense team intended to disrupt the bifurcated nature of
thetrial, thereby precluding the State from introducing evidence during the penalty phase which the
State had planned to introduce at the guilt phase. Notwithstanding thisreasoning, Dawson admitted
that, although the proof was overwhelming, in hindsight, they should have proceeded totrial so that
they could have begun introduction of their mitigaion theories. Michael Terry corroborated
Dawson’ stestimony regarding the appellant’ sguilty plea. He explained that the pleawas supposed
to be“ademonstration of remorsefor thejury.” However, he agreesthat the decision wasamistake
and that they should have at a least “pitched afight.” The appellant did not testify at the post-
conviction hearing. Other than hisattorneys protestations of ineffectivenessat thislevel, thereisno
other evidencethat the appellant’ sguilty pleawasnot knowingly entered. The post-conviction court
concluded that counsel made an informed tactical decision in advising the appellant to enter the
guilty plea.

While law and tradition allocate to counsel the right to make binding decisions of trial
strategy inmany areas, see Farettav. Califomia, 422 U.S. 806, 95 S.Ct. 2525 (1975), the accused
retainsthe ultimate authority to make certain fundamental decisionsregardingthe case. Thedecision
to plead guilty or not guilty is a matter reserved solely for the accused. See Jonesv. Barnes, 463
U.S. 745, 751, 103 S.Ct. 3308, 3312 (1983) (“the accused hasthe ultimate authority to make certain
fundamental decisions regarding the case, asto whether to plead guilty, waiveajury, testify in his
or her own behalf, or take an appeal. . . .”). Indeed, the gravity of the consequences of a decision to
plead guilty or to admit one's guilt demands that the decision remain in the defendant’s hand. A
lawyer may make atactical determination of how to run atrial, but the due process clause does not
permit the attorney to enter a guilty pleawithout the client’ s consent. See Brookhart v. Janis 384
U.S. 1, 8, 86 S.Ct. 1245, 1249 (1966) (Harlan, J., concurring). In sum, the decision to plea guilty
belongs to the accused, not the attorney.

A pleaof guilty should not be accepted unlessit appearsthat thepleaisfreely and voluntarily
entered by the accused. See Brady v. United States, 397 U.S. 742, 90 S.Ct. 1463 (1970); Boykin
v. Alabama, 395 U.S. 238, 89 S.Ct. 1709 (1969); Blankenship v. State 858 S.W.2d 897, 904 (Tenn.
1993). The constitutional validity of a guilty plea made upon the advice of counsel depends upon
whether counsel’s performance was reasonably competent, rendering the defendant effective
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representation during the particular proceedings. If thepleaswere madein reasonablereliance upon
theadvice or representation of counsel, which advice or representation demonstrated incompetence,
then it can be said that the defendant’ s pleas were not voluntary.’

The two-prong Strickland standard for determining ineffective assistance of counsel is
applicableto ineffective assistance claimsarising out of guilty plea proceedings. Hill v. L ockhart,
474 U.S. 52, 57, 106 S.Ct. 366, 369-70 (1985). To satisfy the first prong, the appellant must
establish that counsel’s advice fell below an objective standard of reasonableness. See generally
Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975); Walton v. State, 966 S.W.2d 54, 54-55 (Tenn.
Crim. App. 1997). In order to satisfy the “prejudice” prong, the appellant must prove that, “there
isareasonable prabability that, but for counsel’ serrors, hewould not have pleaded guilty and would
have insisted on going to trial.” Hill v. Lockhart, 474 U.S. at 59, 106 SCt. at 370; Walton, 966
S.W.2d at 55.

In many guilty pleacases, the ‘prejudice’ inquiry will closely resemble the inquiry
engaged in by the courts reviewing ineffective assistance challenges to convictions
obtained through atrial. For example, wherethe alleged error of counsel isafailure
to investigate or discover potentially exculpatory evidence, the determination
whether the error ‘prejudiced’ the defendant by causing him to plead guilty rather
than go to trial will depend on the likelihood thet discovery of the evidence would
have led counsel to changehis recommendation asto the plea. This assessment, in
turn, will dependinlarge part on aprediction whether theevidencelikely would have
changed the outcome of atrial. Similarly, wherethe alleged error of counsel isa
failureto advisethedefendant of apotential affirmative defensetothecrimecharged,
the resolution of the ‘prgudice’ inquiry will depend largely on whether the
affirmative defense likely would have succeeded at trial.

Hill v. Lockhart, 474 U.S. at 59, 106 S.Ct. at 370-371. In considering whether defense counsel was
incompetent in advising the appellant to plead guilty, we must “eliminate the distorting effects of
hindsight, . . . and . . . evaluate the conduct from counsel’ s perspective at thetime.” Strickland v.
Washington, 466 U.S. at 689, 104 S.Ct. at 2065. We also must indulge a strong presumption that
counsel’ s conduct fell within the wide range of reasonable professional assistance. Strickland v.
Washington, 466 U.S. at 689, 104 S.Ct. at 2065.

Althoughitistruethat the appellant ultimately gained nothing by pleading guilty, therecord
persuasively demonstrates tha the appellant had little to gain by insisting upon a trial. It is
undisputed that the evidence against the appellant was overwhelming and that his chances of

9Of course, adefendant may enter a plea of guilty because of some erroneous adviceof counsel; howev er, this
fact alone does not defeat the voluntary naure of the plea. Whether a plea of guilty is unintelligent and vulnerable
depends not on whether acourt would retrospectively consider counsel’s advice to be right or wrong, but whether that
advice was within the range of competence demanded of attorneysin criminal cases. McMann v. Richardson, 397 U.S.
759, 770-71, 90 S.Ct. 1441, 1448-49 (1970). A plea based on reasonably competent adviceis an intelligent plea not
open to attack on the grounds that counsel erred in hisjudgment. 1d.
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acquittal were virtually non-existent. Indeed, in advising the appellant, defense counsel was faced
with two options: plead not guilty to the indictment and face a full trial; or plead guilty to the
indictment and face limited evidence in a sentencing hearing with an opportunity to trade on his
acceptanceof hisguilt and remorse. Confronted with the overwhelming evidence of theappellant’s
guilt, defense counsel advised the appellant to plead guilty in the reasonable hope of obtaining
leniency during the sentencing phase. Defensecounsel reasonably believed that thejury would view
the appellant’ s quilty plea as an expression of remorse warranting a less severe sentence than that
imposed upon adefendant who protestshisinnocencein theface of overwhel ming evidence of guilt.
Moreover, by pleading guilty, the appellant eliminated the presentation to the jury of al of the
evidenceavailableto establish the appellant’ sguilt of the murder. The hard callousfactsbehind the
offenses, in essence, were desensitized by avoiding the guilt phase. The absence of an in-depth
recitation of facts enabled the appellant to seek some sympathy from the jury in the face of
mitigating evidence.

Viewing from counsel’s pespective at the time the advice was rendered to the appellant
regarding the decision to plead guilty, we must reject the claim that such advice was outside the
range of competence demanded of attormeysin criminal cases. The Supreme Court has recognized
that the expectation or hope of alesser sentence or the convincing nature of the evidence against the
accused are considerations that might suggest the advisability of a guilty plea. United States v.
Aqurs, 427 U.S. 97, 96 S.Ct. 2392 (1976); see also Brady v. United States, 397 U.S. at 742, 90 S.Ct.
at 1463. Counsel, in the present case, made a tactical decision that a guilty plea was in the
appellant’ s best interest and advised the appellant accordingly. Thedefense strategy was to avoid
the death sentence. Trial tactics which arise from a mater of defense strategy will not support a
claimof ineffectiveassistance. Aninformed strategicchoiceof counsd isvirtually unchallengeable.
See Hellard v. State, 629 SW.2d 4, 9 (Tenn. 1982). Although defense counsel’s strategy for
avoiding the death penalty was thwarted, the decision to pursue that particular strategy cannot be
deemed incompetent. Given the overwhelming evidence of guilt, the advice of counsel regarding
the appellant’s dedsion to plead guilty cannot be faulted in hindsight. The courts must exerase
substantial restraint beforeinterfering with the attorney-client rel ationship andthe matter of strategy
and tactics. See Holland v. State 761 S.W.2d 307, 320 (Tex. Crim. App. 1988), cert. denied, 489
U.S. 1091, 109 S.Ct. 1560 (1989) (citation omitted). Such an inquiry should only be made where
it does not appear that there exists any plausible basisin strategy and tacticsfor the particular act or
actsby counsel. Id. Errorsintria strategy do not generally establish incompetence. Strickland v.
Washington, 466 U.S. at 689, 104 S.Ct. at 2065; seeaso McMann v. Richardson, 397 U.S. at 770,
90 S.Ct. at 1448 (“that a guilty plea must beintelligently madeis not arequirement that all advice
offered by defendant’ slawyer withstand retrospective examination in a post-conviction hearing.”).
Moreover, we acknowledge that a defendant is entitled to competent, not perfect, representation.
See Denton v. State, 945 S.W.2d 793, 796 (Tenn. Crim. App. 1996). Accordingly, after review of
the record, we cannot conclude that counsel’s recommendation to the gppellant to plead guilty
constituted incompetent advice. Thisissue iswithout merit.

D. Inherent Ineffectiveness based upon Tennessee' s Indigent Defense System
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Theappellant next claimsthat the systemi c deficienciesintheindigent defense system of the
State of Tennessee render any indigent capital defendant’s Sixth Amendment right to effective
counsel anullity because it forces the court-appointed attorney to choose between the defendant’s
right to effective representation and the attorney’ sright to earn aliving. In ather words, he asserts
that thefee structure afforded counsel for indigent capital defendantsin this state necessarily denies
him effective representation by counsel dueto counsel’ slack of devotion to hiscase. Particularly,
the appellant supportshisclaim by referencing counsel’ slack of involvement in hiscase uponinitial
appointment. Indeed, he asserts that had counsel maintained more contact with the appellant upon
their appointment, they could have prevented him from making incul patory statementsto the media
and they could have further investigated his case. He explains that had counsel received greater
compensation, they would have been willing to devote more time to his case.

The appellant’s claim that the court-appointed compensation scheme created a financial
disincentive to provide competent, quality representation in this case is belied by the record. By
their own account, each attorney expended more than 300 hours on the case. The hired
investigator/mitigation expert spent at least 150 hours on the case. In reviewing the appellant’s
claim that earlier intervention by counsd would have prevented him from giving inculpatory
interviews with themedia, the post-conviction court found that

[t]he petitioner is a person who craves attention. Even dter his return to Nashville
and conferring with counsel he continued to write lettersand giveinterviews. There
isno proof that earlier intervention by counsel would have prevented the petitioner
from making theseinculpatory disclosures to the press or government officials.

The court further discounted any inherent i neffectivenessresulting from thecompensatory schedule
of appointed counsel for capital indigent defendants, finding:

... [g]iven the amount of time spent by counsel in preparation for the 1992 trial, this
could not be the case. Thereisno proof in thisrecord that if trial counsel had been
paid more, that they would have done more. The testimony on this issue was
amorphous and vague. Sure, counsel would have liked to be paid more, but the fee
structure did not deprive this petitioner of effective representation. See Johnson v.
State, 693 N.E.2d 941, 952-953 (Ind. 1998) (counsel not deficient even though at
post-conviction hearing he said that if paid more he might have been able to do
more). Seeaso Bui v. State, 717 So.2d 6, 15-16 (Ala. Crim. App. 1997).

Therecord does not preponderate agai nst the post-conviction court’ sfindings. Weconclude
that the appellant has failed to establish by clear and convincing evidence that counsel could have
prevented him from giving incul patory interviewswith themedia. Nor hasthe appellant established
that counsel failed to devote time to the appellant’s case due to the fee schedule for counsel
appointed to indigent defendants in capital cases.

In making our decision, we are fully cognizant of the legal profession’s traditional and
historicrolein society. Thepracticeof law isnot amarketplace business or commercial venture but,
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rather, a profession dedicated primarily to service. See Bailey v. State 424 S.E.2d 503, 504 (S.C.
1992), reh’'g denied, (1993). Upon admittance to practice in this state, attorneys accept the
aspirational objective that part of one’s professional obligation isthat “every personin our society
should have ready access to the independent professional services of a lawyer of integrity and
competence.” See Tenn. Sup. Ct. R. 8, E-C 1-1. Accordingly, attorneys are encouraged to
participatein pro bono work. See generally Tenn. Sup. Ct. R. 8, E-C 2-1; E-C 2-16; E-C 2-25.

Indeed, “the rendition of freelegal servicesto those unable to pay reasonable fees continues to be
an obligation of each lawyer. ...” Tenn. Sup. Ct. R. 8, E-C 2-25. Thus, even though a“ pro bono,”
or, as in this case, an appointed case, may cause personal financial hardship to counsel, counsel
should not seek to be excused from undertaking the representation except for compelling reasons.
See Tenn. Sup. Ct. R. 8, E-C 2-29. Once appointed to represent an indigent defendant, counsel is
obliged to competently handle the matter, induding adequate preparation of the case. See Tenn.
Sup. Ct. R. 8, DR 6-101. Additionally, counsel must undertake zeal ous representation of hisor her
indigent client within the bounds of the law. See Tenn. Sup. Ct. R. 8, DR 7-101; DR 7-102.

Under Strickland v. Washington, an aggrieved defendant must demonstrate actual
substandard performance and prejudiceby counsel. A blanket daimthat thefee schedul e established
for counsel appointed inindigent capital defendant casesin Tennessee does not suffice to meet the
burden. Thus, we decline to hold that the out-of-court fee schedule applied to private attorneys
appointed to represent indigent capital defendants necessarily rendersany representation ineffective
because of the financial burden on counsd.” See generally Ex parte Darrell Grayson, 479 So.2d
75 (Ala. 1985) (statutory compensation of counsel for indigent defendant is not unconstitutional);
Peoplev. District Court of El Paso County, 761 P.2d 206 (Colo. 1988) (en banc) (limitation on fees
paidto appointed counsel do not per sedeprive defendant of effectiveassistance of counsel); People
v. Johnson, 463 N.W.2d 171 (Mich. App. 1990) (fixed fee schedulefor assigned counsel does not
violateindigent defendants' rightstocounsel); Webb v. Commonwedth, 528 S.E.2d 138 (Va. 2000)
(fee schedule for appointed counsel is not so inadequate as to violae the Sixth or Fourteenth
Amendments). But see Arnoldv. Kemp, 813 SW.2d 770 (1991) (statutory cap on attorney’sfees
for indigent capital defendant unconditutional); Statev. Lynch, 769 P.2d 816 (Okla. 1990) (same);
Bailey, 424 S.E.2d at 503 (same). Moreover, the claims of specific incompetence and negligence
alleged by the appellant and its resultant prgudice are not supported by the record. Thisclaimis
without merit.

E. Failureto properly conduct mitigation investigation

Theappellant claimsthat trial counsel wasineffective* by failing toconduct areasonableand
competent mitigation investigation, by usurping the function of specialized expertsin this area, by
focusing upon amitigation theory which was neither investigated nor corroborated, and by ignoring,
overlooking or unjustifiably rejecting significant evidence of mitigation which was never pursued
and never presented to the jury.” Specifically, he contends that, in the absence of a sufficient

10 . . - . . .
No statutory cap on compensation for representation of an indigent capitd defendant exists in Tennessee.
See Tenn. Sup. Ct. R. 13 § 3(j). Rather, counsel isto be compensated on an hourly basis. |d.
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mitigation investigation, theappel lant “was defined to the jury by the worst times of hislife, not in
the broader context where hewould be reflected in amore positive and more sympathetic light than
the crime depicted.”

Themitigation theory adopted by the defense team focused upon a sel f-reported homosexual
rape occurring when the appellant was twelve years old. He contends that counsel failed to obtain
pertinent records, including prison, medical, educational and parole records, which would have
reflected mitigation themes contrary to that asserted by defense counsel. The gppellant also assats
that counsel failed to locate numerous lay witnesses, such as friends, teachers, classmates, co-
workers, juvenile authorities, and jail personnel to testify regarding the appellant’s life and
experiences. In sum, the appellant defines counsel’s last minute effort at a meaningful mitigation
investigation asa“ helter skdter intense effort to prepare acasefor trial intwo months,” which made
it “absolutely imposdble to present a coherent, much less, credible presentation to the jury to spare
thelifeof Henry Hodges.” Indeed, he assertsthat counsel’ s premature commitmentto an unverified
and uninvestigated mitigationtheme, i.e. isolated homosexud rape, caused defense counsel toreject,
ignore, or overlook powerful mitigation evidence which opened up numerousavenuesto defend the
appellant against death. Additionally, the appellant contends that, had counsel performed an
adequateinvestigation, thefollowing positive themes could have been presented to thejury: (1) the
appellant was “starved for positive reinforcement and wanted to please his elders when he was
twelve years old;” (2) the appellant was “extremely motivated and performed very well” in a
structured environment; (3) the appel lant “ responded well to prai se and encouragement;” and (4) the
appellant was a “follower” and susceptible to outside influence.

The post-conviction court madethefollowing findings and conclusionsregarding thisclaim:
[A]ppellant now contends that perhaps a psychol ogist and apsychol ogical examiner

should have been called, but they were not called at the January 1999 hearing.
Perhaps there was more family history that could be helpful or school records or
neighbors, but none were caled at the January 1999 hearing. The only new
information presented were some records from ajuvenile institution but these were
cumulative to information presented at trial in 1992.

The [appellant] with an ineffective assistance of counsel claim must not only allege
prejudice, but must prove prejudice by competent evidence. If the [appellant] says
his lawyer failed to put on certain evidence, the [appellant] must produce that
evidence, to not only show thefact finder that the evidenceisproducible, but that the
evidence would have been helpful. If the claim is based on a failure to properly
investigate, then the evidence or witnessmust be produced so that thetrial judge can
properly evaluate the evidence or the witness. See Black v. State, 794 S\W.2d 752
(Tenn. Crim. App. 1990); seealso Brownv. McGinnis 922 F.2d 425 (7" Cir. 1991)
and Goode v. Armentrout, 925 F.2d 239 (8" Cir. 1991).
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Here, the defense had a theory of mitigation in the 1992 trial. This centered around
the sexual abuse of the [appellant] when he was twelve The defense presented
evidencethat thekilling at issuein this case was motivated by asubconsciousdesire
for revenge for the sexual abuse inflicted upon him and for rage at the discovery by
hisfamily of hishomosexuality. Thistheory was supported by the testimony of Dr.
Barry Nurcombe who isthe head of Child Psychiatry at VVanderbilt Med cal School.
Dr. Nurcombe was an impressive witness. He was not a professional witness and
seldom testified in court. He waswell versed inthe[appellant’s] prior background,
and well articulated the defense theory. At trial, Dr. Nurcombe explained:

| had available to me extensive documentation concerning
[appellant’ s] school record, hislegal record, hismental health record.
| also had available to me extensive investigation done by a private
investigation group concerning his family background and early
development. | haveinterviewed [appellant] for ninehourson three-
- atotal of nine hours on three separate occasions. | also had a
telephoneinterview with [appel lant] which lasted approximately one
hour. | had accessto five separate psychol ogical testings of thisman,
beginning at the age of twelve and continuing through late
adol escence.

This theory was further supported by the lay witnesses including the [appellant’ ]
mother who testified at the sentencing hearing.

The Court recognizes the ease in which alawyer who analyzes a case in hindsight
will find that the tactics used by an unsuccessful trial lawyer were erroneous. It is
easy after the fact to conclude that the wrong tactic was used and another strategy
might have been more successful. Just like a football coach who calls an
unsuccessful play astime runsout or the General who attackstoo late in the day and
loses the battle; it's always said that “ he should have done something else.” Thisis
a temptation that the Court must resist. The tactics and decisions made by trial
counsel in this case were in all respects reasonable at the time they were made.

The Court concludes that the [appellant] was not denied effective assistance of
counsel at the sentencing hearing. His trial counsel investigated his background,
presented the jury with evidence regarding the [appellant’s] background, and
supported this by awell-qualified expert witness. . . .

Because the appellant has failed to include the transcript of the sentencing hearing in the
record before this court, the summary of thetrial testimony provided by this court on direct appeal
is helpful in assessing the allegation of inadequate investigation. At the sentencing phase,

[t]he appellant presented evidence to mitigate his punishment for this murder. He
presented evidence of his childhood, his family life, the sexual abuse he suffered
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when he was twelve years of age, hismental illnessor disturbance, [Trina] Brown’s
alleged dominance of him, hisimmaturity, and his drug abuse.

The appellant’ s mother and father maintained a“common law” marriage that |asted
eighteen years. The appdlant and one brother were born to this relationship. The
appellant’s mother was the victim of severe spouse abuse during the relationship.

According to family members, the appellant was hisfather’ sfavorite. The appellant
was never punished while hisbrother and two half-brotherswerethe subject of harsh
punishment. If the appellant’ s mother punished him, hisfather would become angry
at her. The appellant’ smother and half-brother described the appellant as“ spoiled.”
The half-brother stated that the appellant could do whatever he desired without fear
of punishment.

Therecord revealsthat the appellant lived anormal life until he wastwelve years of
age. When he reached this age, he refused to go to school, began to associate with
older men, and started sniffing glue — anything that would make him “high.” He
frequently ran away from home and occasiondly would stay away for weeks before
returning home. Although the appellant’s mother moved the family frequently, the
appellant’s lifestyle did not change. He was in custody of juvenile authorities on
sixteen different occasions. While confined to a juvenile treatment facility in
Chattanooga, the appellant escaped. He subsequently committed severa serious
offenses, which resulted in hisconvictionsfor robbery withadeadly weapon, simple
robbery, and an attempt to commit afelony kidnapping.

The appellant’ s maternal grandfather was an alcoholic. Oneof the appellant’s half-
brothersisarecovering alcoholic. The appellant has ahistory of abusing marijuana.
He smoked as many as eight marijuana cigarettes in a twenty-four-hour period.

The appellant testified that he was sexually abused by a complete stranger when he
was twelve years of age. However, he never reveaed this abuse to any member of
hisfamily. Nor did hetell the juvenile authorities or the Tennessee prison officials
that he had been sexually abused. The sexual abuse did not surface until he had been
arrested for the Fulton County, Georgiamurder. Herelated thisto an official at the
GeorgiaDiagnostic Center. The appellant refused to tell hisparents about the sexual
abuse because his father was homophobic and the appellant felt his mother would
blame him for the occurrence. He did not tell the juvenile authorities because he
knew they would tell his mother.

Shortly after the sexual abuse incident, the appellant made his brother perform
fellatio on him. He took a young female cousin into a closet for the purpose of
engaging in sexual conduct. When the murder occurred, he was living with Trina
Brown. He was also engaging in homosexua male prostitution.
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The appellant’'s mother opined that fifteen-year-old Trina Brown completely
dominated the appellant. TrinaBrown testified tha the appellant didnot want tokill
the victim and that it was she, not the appellant, who made the decision to kill the
victim. She was afraid that if the victim was permitted to live, he would have the
appellant arrested, and as aresult, she would lose the gopellant. Thergfore, shetold
the appellant to kill the victim. The appellant admitted on cross-examination that
both he and Brown tried to manipulate each other. He admitted that he had
previously stated that Brown “would jump off abuilding” if he asked her.

Dr. Barry Nurcombe, a child psychiatrist, testified as an expert for the defense. He
described the appellant as having an antisocial personality disorder. He outlined the
appellant’sfamily life, his childhood, the incident involving sexual abuse, his drug
dependance, the murder, his relationship with Brown, his difficulty coping with
stress, his poor judgment, which was aggravated by the use of marijuana, and other
facts prior to expressing his professiona opinion. He concluded that the appellant
had alow self-esteem. He also concluded that although a grown man, the appellant
reacts the sameas a seven or eight-year-old child. Hefound that the appellant had
established the rudimentsof psychological disturbance prior totheincident involving
sexual abuse.

According to Dr. Nurcombe, the appellant wanted revenge for the sexual abuse that
he encountered in his childhood; and he viewed homosexuals asa class rather than
individuals. Nurcombe related that Brown had toldthe appellant’ s sister-in-law the
appellant was ahomosexual. Thiswasrelated by the sister-in-law to the appellant’s
half-brother, who confronted the appellant with thisfact. Dr. Nurcombe opined that
the stress resulting from this incident, coupled with the fact that the appellant’s
family might discover his homosexual lifestyle, motivated the gppellant to kill the
victim, — the next homosexual that propositioned him.

The appellant told Dr. Nurcombe that “ he did not wish to be thought [of as] crazy,
that he felt that he did things deliberately [on the night in question, and] that any
attempt to explain what he had done on psychological grounds was hogwash.”

State v. Henry Eugene Hodges No. 01C01-9212-CR-00382.

Although our supreme court has observed that there is no legal requirement and no

established practicethat the accused must offer evidence at the penalty phase of acapital trial, State
v. Melson, 772 SW.2d 417, 421 (Tenn. Crim. App.), cert. denied, 493 U.S. 874, 110 S.Ct. 211
(1989), we are cognizant of the fact that the basic concerns of counsel during a capital sentencing
proceeding are to neutralize the aggravating circumstances advanced by the State and to present
mitigating evidence on behdf of the defendant. Thus, although thereis no requirement that defense
counsel present mitigating evidence in the sentencing phase of a capital trial, counsel’s duty to
investigate and prepare for a capital trial encompasses both the guilty and the sentencing phases.
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Goad, 938 S.W.2d at 369- 370 (citations omitted), and, before selecting a strategy at sentencing,
counsel must conduct a reasonable investigation into the appellant’s background for mitigation
evidenceto use at sentencing. See Baxter v. Thomas, 45 F.3d 1501, 1513 (11" Cir.), reh’ g denied,
(1995) (en banc), cert. denied, 516 U.S. 946, 116 S.Ct. 385 (1995).

In preserving defendants’ rightsto the effective assistanceof counsel, courtsare particularly
cautious of theright in the context of acapital sentencing hearing. Goad, 938 S.W.2d at 369 (citing
Deutscher v. Whitley, 884 F.2d 1152, 1160 (9" Cir. 1989); Cooper v. State, 847 SW.2d at 529). A
sentence of death must be based upon consideration of specific relevant aspects of the character and
record of each defendant. Id. (citing Woodson v. North Carolina, 428 U.S. 280, 303, 96 S.Ct. 2978,
2991 (1976)). Thus, mitigating evidencerelating for example to adefendant’ semotional or mental
problems or dysfunctional family background may render that defendant less culpable than the
defendant who has no such background. Zagorski v. State 983 S.W.2d 654, 658 (Tenn. 1998);
Goad, 938 SW.2d at 369 (citing California v. Brown, 479 U.S. 538, 544, 107 S.Ct. 837, 841
(1987)). Accordingly, although thereis no requirement that counsel present mitigatingevidencein
the penalty phase of acapital trial, counsel does have the obligation to investigate and prepare for
the penalty phase. Goad, 938 S.W.2d at 370 (citing Melson, 772 SW.2d at 421; see Bertolotti v.
Dugger, 883 F.2d 1503, 1516 (11" Cir. 1989) (parenthetical omitted); Kubat v. Thieret, 867 F.2d
351, 369 (7" Cir. 1989), cert. denied sub nom, Kubat v. Greer, 493 U.S. 874, 110 S.Ct. 206 (1989)
(parenthetical omitted)).

In Goad v. State, our supreme court set forth several relevant factorsin determining whether
counsel’ sfailureto present mitigating evidence during the penalty phaseresultedin prejudiceto the
defendant. Goad, 938 SW.2d at 371.

(1) The court must analyze the nature and extent of the mitigating evidence that was
available but not presented. Deutscher v. Whitley, 946 F.2d 1443 (9" Cir. 1991);
Stephens v. Kemp, 846 F.2d 642 (11" Cir. 1988); Cooper v. State, 847 SW.2d at
532; Adkinsv. State 911 S.\W.2d 334 (Tenn. Crim. App. 1995);

(2) The court must determine whether substantially similar evidence was presented
to the jury in either the guilt or penalty phase of the proceedings. Atkins v.
Singletary, 965 F.2d 952 (11" Cir. 1992); Clozza v. Murray, 913 F.2d at 1092;
Melson, 772 SW.2d at 421.

(3) The court must determinewhether there was such strong evidence of aggravating
factorsthat the mitigating evidencewould not have affected thejury’ sdetermination.
Fitzgerald v. Thompson, 943 F.2d 463, 470 (4" Cir. 1991); Elledge v. Dugger, 823
F.2d 1439 (11™ Cir. 1987).

Goad, 938 SW.2d at 371.

Under the standard set forth in Goad, we conclude that the appellant has not presented any
evidenceat the post-conviction hearing substantially different from that proof introduced during the
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penalty phase. The mitigation specialist retained for post-conviction purposes admitted that Dr.

Nurcombe had access to the same records that she had, save one. “[W]hen the fads that support a
certain potential line of defense are generally known to counsel because of what the defendant has
said, the need for further investigation may be considerably diminished or eliminated altogether.”

Strickland v. Washington, 466 U.S. at 691, 104 S.Ct. at 2066. Considering the evidence before this
court, we conclude that additional evidence from further mitigation investigation would be merely
cumulativeto that evidence obtained by trial counsel prior to the sentencing hearing. The appellant
suggests that trial counsel should have presented this information in a different manner. This
allegation is misplaced; counsel cannot be deemed ineffective merely because adifferent procedure
or strategy might have produced adifferent result. Given therecords presently beforethiscourt, we
concludethat trial counsel adequately investigated the appellant’ sbackground and presented acase
in mitigation that was supported by the information introduced. This claim is without merit.

I1. Denial of Fundsfor Expert Services

The appellant claims that the post-conviction court erroneously denied him fundsfor adrug
and alcohol expert, a fingerprint expert, and a mitigation specialist. 1n seeking funds for support
services, the appellant properly followed the procedura guidelines set forth in Tem. Sup. Ct. R.
13(2)(B)(10). In hisex parte motion, the appellant claimed that the drug and alcohol expert was
necessary to explain to the pog-conviction court how the appellant’s drug and alcohol addiction
attributed to the crime and how the appellant’s genetically predisposed addiction affected the
appellant’ s personality and behavior. The mitigation specialist was requested in order to compile
the psycho-socia history of the appellant, to develop mitigation theories and to identify relevant
forensic experts to assist in mitigation. The fingerprint expert was requested to perform an
independent fingerprint examination.

On May 27, 1998, an ex parte hearing was held in response to the appellant’s request for
expert services. At the hearing, the appellant requested fundsin the amount of $500 for Dr. Larry
Miller, a fingerprint expert; $4,000 for Dr. Chris Sperry, a forensic pathologist; and $10,000 for
Inquisitor, Inc., afirm that investigates and formulates mitigation evidence. On June 1, 1998, the
post-conviction court authorized $500 for the services of Dr. Sperry and $10,000 for the services of
Inquisitor, Inc. However, the court denied the appellant’ srequest far funds for afingerprint expert.
In denying the funds for the fingerprint expert, the post-conviction court concluded:

.. .[T]his fingerprint evidence is just pretty cut and dry . . . [in] United States v.
[Scheffer], 118 S.Ct. 1261, . . . one dissenting justice, Justice Stevens, discussed an
interesting study . . . [a]nd it found fingerprint evidence to be 100 percent accurate.
... [U]nless there is some indication about the integrity of the fingerprint expert .
.. thiswould just be a waste of money.
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Subsequently, a second ex parte hearing was held on October 16, 1998, wherein the
appellant requested an additional $7500 for mitigation services; the court, on November 19, 1998,
authorized $5,000 for mitigation services. After another request by the appellant, athird ex parte
hearing was held on January 8, 1999, at which time the appellant requested threeadditional experts.
Specifically, herequested $3,650 for the services of Dr. Robert Kessler, aradiol ogist; $3,750 for the
services of Dr. Murray Smith, a drug and alcohol expert; and $8,500 for the services of Dr. Lee
Norton, a mitigation specialist. Although the post-conviction court granted the funding for the
servicesof Dr. Robert Kessler, the court concluded that the appel lant was not entitled to the services
of thedrug and alcohol expert and wasnot entitled to additional mitigationinvestigation. Thecourt
concluded:

I’m going to deny the mitigation specialist and the drug and al cohol addiction expert.
Now let metell you about the drug and alcohol addiction expert. | mean, | don't - -
| don’t discount the possible importanceof that. But, again, sort of back to the same
thing | would say about the mitigation specidist; | do believe that we judges and
lawyers are sufficiently knowledgeable to take tha information and processiit.

In other words, | don't think just because you don’t have an expert in your post-
conviction hearing - - | mean, if you actually came up with the raw materials that
prior counsel didn’tfind, | don’t think you’ re precluded or even prejudiced in making
the argument, well, Judge, if these raw materials were available and it was given to
an expert we could have presented the expert to the jury.

And you all are smart enough to make this argument, Judge, if we' d known it, we
could have gotten an expert who could have put thiskind of spinonit. And | think
| could process that and make a judgment about that without actually having the
[expert] out there to tell me that.

Pursuant to Tenn. Code Ann. § 40-14-207(b), “[i]n capital cases where the defendant has
been found to beindigent .. ., [the] court . . . may, initsdiscretion, determine that investigative
or expert services are necessary to ensurethat the constitutional rights of the defendant are properly
protected.” Tenn. Code Ann. 840-14-207(b)(1997) (emphasisadded). Our supremecourt hasfound
that this sectionisapplicablein post-conviction proceedingsfor capital defendants. Owensv. State,
908 S.W.2d 923, 928 (Tenn. 1995). In Owens, the supreme court held that a motion for services
should be granted if, at the ex parte hearing, the petitioner demonstrates by “ specific factual proof
that the services of an expert or an investigator are necessary to esteblish a ground for post-
conviction relief, and the petitioner is unableto establish that ground for post-conviction relief by
other available evidence.” Owens, 908 S.W.2d at 928. Because the post-conviction court is vested
with the discretion to determine the necessity of such expert services, this court must affirm the
decision of the post-conviction court unlessthe facts show an abuse of discretion. See Owens, 908
S.W.2d at 929.

We cannot conclude that the post-conviction court abused its discretion. The court had
already granted atotal of $15,000 to be used for mitigation investigation. The post-conviction court
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made arationalized determination that an additional $8,500 for the purpose of “processing” aready
availableinformation into mitigation themes was unnecessary. Likewise, the court wasjustifiedin
finding that counsel was sufficiently capable of presenting to the court information regarding the
appellant’s substance addictions and the court was sufficiently capable of “processing” that
information without the aid of an “expert.” Additionally, the mgjority of this information was
actually presented to the jury in this case through the testimony of Dr. Nurcombe Finally, with
regard to the fingerprint expert, given the overwhelming evidence of the appdlant’s guilt, even
absent thefingerprint identification, we cannot concludethat the appel lant woul d be ableto establish
prejudice on his ineffective assistance of counsel claim. Accordingly, we conclude that the pog-
conviction court acted within its discretion in denying the requested services.

[11. Denial of Continuance /Bifurcated Hearing at Post-Conviction Hearing

On October 13, 1998, one month prior to the scheduled evidentiary hearing, the appellant
filed amotion to continue for six months. 1n requesting the continuance, the appellant relied upon
“therecent appointment of co-counsel and the complexities of the case, the new developmentsinthe
mitigation investigation, the restricted availability of counsel McNally due to family concerns and
obligations, and the need to consider additions to the defense team.” Afte hearing arguments, the
court continued the evidentiary hearing to January 19, 1999.

A second motion for continuance, or, in the alternative a bifurcated hearing, was filed on
December 22, 1998. In support of the motion, the appellant alleged (1) continuity of legal
representation was interrupted when counsel was compelled to withdraw in August 1998, resulting
inappointment of substitutecounsel and (2) the complexity of therecord-collecting and investigative
requirementsin thiscase. Notwithstanding, the appellant asserted that he would be ready to present
evidence on all of the claimsin his petition except for the claim that trial counsel did not properly
investigate and present amitigation case. The appellant requested a continuance of an additional
four monthsin order to present evidenceregarding thisclaim. The post-conviction court denied the
motion on January 8, 1999, but noted that, if during the hearing on January 19", the court should
become aware of some fact warranting a continuance, counsel could “renew the motion to allow
proof in at afurther time.”

On January 19, 1999, a renewed motion for bifurcation/continuance was filed by the
appellant. In this motion, the appellant asserted tha additional time was necessary in order to
complete the mitigation investigation. Specifically, the appellant explained the complexity of the
mitigation investigation duetothe*“transience’ of theappellant’ slife. Themotionwasagain denied.

Initsorder denying post-conviction relief, the court made the following findings of fact and
conclusions of law:

The Court is of the opinion that [appellant’ s] counsel not only had sufficient timeto
prepare, but had more than sufficient time to prepare. The undeasigned judge has
presided over nine (9) cases in which the State has given the death penalty notice,
and seven (7) of those have goneto trial. This is the fourth post-conviction case
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heard by the Court where the death penalty has been imposed. All of these cases
have been marked by continuous and numerous mations to continue at every stage
of the proceeding. It appears that lavyersin death penalty cases simply think that
they never have enough time to prepare adequately. |If the Court were to grant,
without reflection, all the motions to continue, then the death penalty trials would
never be held and the petitions for post-conviction relief would never be heard. In
this case the Court authorized considerableresourcesfor use by petitioner’ s counsel
in preparation of the case. The hearing was not held until thirteen (13) months after
the first appointment of counsel. The Court is of the opinion that defense counsel
was given every reasonable opportunity to be adequately prepared for the hearing
which was held in January 1999. The Court continues to adhere to its rulings
denying a continuance of the January 1999 hearing. See Statev. Hines, 919 SW.2d
573, 579 (Tenn. 1995).

Theappellant contendsthat the post-conviction court’ sruling denied him hisright to present
mitigation evidence at the post-conviction hearing and denied his right under Ake v. Oklahomato
present expert witnesses. At the post-conviction hearing, counsel argued that additional time was
needed in order to complete additional investigation and collect additional records regarding the
appellant’s school performance, psychological records, and records of the appellant’s behavior
during periods of incarceration. Counsel asserted that these records were necessary to determine
what “ experts” would be needed. The appellant also presented the testimony of Julie Hackenmiller,
the mitigation specialist retained to perform the investigation on the appellant. Hackenmiller
identified several mitigation themes that had been developed through her investigation; yet, she
stated that they needed to be developed further. She admitted that several areas had been made
known at the penalty phase, e.g., substance abuse and lack of social support, however, these areas
had not been devel oped “thoroughly” at that time. Hackenmiller related numerous recordsthat had
not yet been received by the defense team. She acknowledged that, although the contents of these
records were unknown and were specul ative at best, the records werethought to reveal thelocation
of several witnesses. Hackenmiller dso explained that her investigation had been thwarted by the
family’ srefusal to cooperate. Hackenmiller admitted that the only recordsthat she had that were not
relied upon during the penalty phase were the appellant’ sjuvenile records from the Wilder Center.

It iswell-established that the decision whether to grant a continuance rests within the sound
discretion of thetrial court. Statev. Hines, 919 SW.2d 573, 579 (Tenn. 1995), reh’ g denied, (1996),
cert. denied, 519 U.S. 847, 117 S.Ct. 133 (1996). Moreover, the denial of a continuance will not be
disturbed unless it appears that the trial court abused its discretion and prejudice resulted to the
accused asadirect result of the court’sdenial. 1d. Additionally, in order to trigger post-conviction
relief, the denial of amotion for continuance must implicate a constitutional right. Harrisv. State
947 SW.2d 156, 174 (Tenn. Crim. App. 1996), perm. to appeal denied, (Tenn. 1997). Thus, the
petitioner “must demonstrate, first, that the. . . court abused itsdiscretion and, second, that itsaction
rendered the [proceeding] fundamentally unfair.” 1d. (citing Conner v. Bowen, 842 F.2d 279, 283
(11™ Cir.), cert. denied, 488 U.S. 840, 109 S.Ct. 107, and, cert. denied, 488 U.S. 864, 109 S.Ct. 164
(1988)). Rarely doesagrant or refusal of acontinuance reach constitutional proportions. 1d. (citing
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Knighton v. Maggio, 740 F.2d 1344, 1351 (5" Cir.), cert. denied, 469 U.S. 924, 105 SCt. 306
(1984)).

We are not persuaded by the facts presented that the post-conviction court's denia of the
appellant's motion for additiond time to investigate implicates due process. A bare claim that
additional investigation could have been conducted is not sufficient to demonstrate unfair prejudice
S0 as to support amotion for continuance. Unless an appellant can show that hissubstantial rights
were prejudiced by reason of the denial of his motion for continuance, the appellate court will
conclude that there was no abuse of discretion by the trial court in denying the motion. The
appellant hasfailed toidentify any prejudiceaffecting hisconviction or sentence. Continuancesmay
be granted for the purpose of securing the presence of identifiable witnesses if those witnesses
testimony is material and admissible. In this case, the appellant sought a continuance, hoping to
securewitnesses, whosetestimony wasunknown, and to gather useful information which, at thetime
of the motion, was also largely unknown. From the date the appellant filed his petition for post-
conviction relief on December 11, 1997, to the date of the post-conviction court’ s decision to deny
hispetition, February 8, 1999, nearly thirteen monthshad passed, and the appellant had al ready been
granted an extension of time. Inthe present case, we conclude that the post-conviction court did not
abuse its discretion.

V. Claims ldentified in Verified Amended Petition for Post-Conviction Relief

Inhisfinal issue, the appellant assertsthat heisentitled torelief onthetwenty groundsraised
in his verified amended post-conviction petition." Without citation to the record, explanation,
argument or citation to any legal authority, the appellant asks this court to rely upon the argument
set forth in his petition, averring that he has not waived these claims. The State submits that these
allegations have been waived. We agree. When an appellant fails to articul ate reasons to support
a conclusory statement, the issue may be deemed waived. Tenn. R. App. P. 27(a)(7); State v.
McKay, 680 SW.2d 447, 454 (Tenn.1984), cert. denied, 470 U.S. 1034, 105 S.Ct. 1412 (1985). See
aso Tenn. Ct. Crim. App. R 10(b); State v. Campbell, 904 SW.2d 608, 614 (Tenn. Crim. App.),
perm. to appeal denied, (Tenn.1995). Withtheexception of those specificclaimsproperly addressed
elsewhere in the appellant’s brief, this court declines the appellant’s invitaion to address these
issues. See id. Additionally, it appearsthat many of these claims have been previously determined
on direct apped.’” See Tenn. Code Ann. § 40-30-206(h) (1997).

Conclusion

11 . .
These grounds are specifically enumerated in footnote 5.

12The record indicates that the following grounds for post-conviction relief raised by the appellant were
previously determined on direct appeal: (1) challenges relating to thevoir direof the jury; (2) conduct of prosecutor
which inflamed the jury; (3) unconstitutional sentencing phase ingructions; (4) presentation of false testimony at
sentencing phase; (5) denial of expert srvices; (6) preclusion of mitigation evidence; (7) denial of jury comprised of
fair cross section of community; (8) right of allocution; (9) constitutionality of death penalty ; and (10) proportionality
review.
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After athorough review of the record and the law applicable to the issues raised herein, we
find that the appellant has failed to prove the allegations contained in hispost-conviction petition.
Accordingly, weaccredit theexcellent and thoroughly prepared findingsof thetrial courtindenying
post-conviction relief. The judgment of the trial court is affirmed.

DAVID G. HAYES, JUDGE
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